In addition to its preclusion arguments, Belva also raises a comity
argument, which appears to be based on the Supreme Court's discussion of
"Our Federalism" in Younger y. Harris, 401 U.S. 37 (1971). The analogy
to Younger is strained.  In that case, the only issue was the proper
policy to be followed! by a federal court when requested to enjoin on
constitutional grounds a criminal prosecution pending in a state court.
Even if this comity notion possessed some analogous appeal, which we do
not decide, it should not apply where, as here, a miner is pursuing
different claims.

We conclude our preclusion discussion by addressing the judge's
admission into evidence of the state decision, a procedural action to
which Belva does not object.  Allowing the introduction of such deci-
sions may satisfy many of the goals that the preclusion and comity
doctrines were created to serve: lessening the burdens of multiple
litigation, fostering harmonious federal-state development of similar
bodies of law, and avoiding unnecessary relitigation of points already
thoroughly tried and analyzed by a competent body. We approve the
introduction of such decisions into evidence, but also agree with the
judge that no weight should have been accorded to this particular
decision.  3 FMSHRC at 921.  As we have already indicated, the state
opinion is on its face devoid of any meaningful analysis, We therefore
concur with the judge that "[w]ithout knowing how the Board evaluated
the testimony or applied the law, .., any deference to its opinion would
be unjustifiable." JEd.

We now turn to the discrimination issues.

III.

We first analyze whether Bradley established a prima facie case
under our Pasula/Robinette tests, and then examine the question of
whether Belva nevertheless sucessfully defended against it,

The standards by which we analyze a section 105 prlma facie case
were set out in Pasula and Robinette. In Pasula, we developed a two-
part test:

... the complainant has established a prinia facie case of a
violation of section 105(c)(l) if a preponderance of the
evidence proves (1) that he engaged in a protected activity,
and (2) that the adverse action was motivated in any part by
the protected activity.  On these issues, the complainant must
bear the ultimate burden of persuasion.

Pasula, 2 FMSHRC at 2799.  As we have already indicated, these two
decisions also recognize a right to refuse work so long as the refusal
is predicated on a good faith, reasonable belief in a hazardous condition,

9918/      At oral argument before us,  reference was made to section 22-2-
